Appendix A

Excerpts from
the Court’s Written Opinion

(what follows is on uncfficial tronslotion made by the Third
World Action Group Berne to inferm its many English-spsoking
supporters of the court's findings. 1t does not have any
officigl status. IT reproduced in whole or in port, this

should be made clear.)

O THE BACKGRUUND

“l. In Mey 1974 o 32-page brochure of the "Swiss Action Groups
for Development Policy' was published, It was antitled
‘Nestlé totet Bobys' ond wos availoble from the 'Third
Warld Action Group Barn' ot the price of frs, 3.50. The
text ctated, in particular, that the Nestlé company wos
responeible for the death af or the paermanant injury to
thousands of children aond that it was using unethical and
immoral methods in the Third World, in particular gdver-

tizing metheods,

2, The company attacked in this brochure, Neastlé Alimentana
SA Vevey, repressnted by counsel H.P. Walter, on July 2,
1974, brought charges in the Untersuchun srichter Barne
ogainst person or psrsons unknown for defamotion EEHF?IF—
letzung) by the printing presa (Art. 173 ff. of ths Swiss
Penol Code (Strofgesstzbuch)) and fer infraction ageinst the
press lews (Art, 322, P.C.), allegedly committed by the
publication of saoid breochure.”

SKILLING® = A PUNISHABLE ACT?

"How is the incriminotory title, ‘Nestlé Kills Babies', to ba
understood? In a legol-technical sense, the charge implies that
Nestld killed infonts = intentionally or negligently.

whaot is decisive in this connection is the meoning thet ah un-
biosed hsarer or reoder in the circumstonces was ta give to the
incriminatery utterance (Federal Court Decision 52 IV ad r.).

He will give @ mors naorrow interprestation to the charge of
killing in the sense of a premeditoted oct. The charge is for-
muloted cotegorically, must corraspondingly be understood in a
narrow sense and does not odmit of any attsnuatien. The incrimi-
notory utteronce goes for besyond the charge of moral responsi=
Bility and unmistokably accuses the Nestld compony of punishable
doinge. Thus, the comploinant is occused of particularly dis-
honourabla conduct (ef. Schwondar, Schwelz. Strofgesetzbuch,

Ne, 605), hence suffers o viclation of the reputs to which he
hos o legitimate clalm (stretenwerth, Schweiz, Strafrecht. Vol. 1,

107).
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According to on extended definition, henour is the repute which
itz holder may claim ethicaolly ond seclally ({Stratenwerth, p. 109).

The accusation of deliberate or negligent killing touches on the
ethicol sphere and is defomctory. It is @ guastion of o defoma-
tory Toctual stotemmnt, i.e. the killing of infants. "

ABGAINST BETTER KNOWLEDGET

*"Is the defomotery foctual statemant ogainat o third porty, ‘Nestld
kille Bobies'. libel (lble Nachrede) acccording teo Art, 173 P.C,
or calumny (Verleumdung) eccording to Art. 174 P.C.7"

"Calumny and lipel are premeditated of fances (Versatzdelikte). To
delimitate the facts of the cose it suffices to soy that for libel
possible intent (Eventuclvorsatz) is snough whereas this is not
the case as concarns calumny (F.C.D. 76 IV 244 11.; Stratenwertih,
o, 126). The distinguishing feature 1is acting agoinst better
knowledge, which is reguired for calumny.”

"sccording to the findings, preef cannot be furnished to the affect
that the accused of the ‘Action Group' made the charge of killing
against their better knowledge. It is true thot their moin aim

wos to draw public ottention to the problem they described by
means of a title thaot was as sffective os possible and to pillory
the Nestlé compony, in its copocity os o Swiss entesrprise, for u
using, in developing countries, advertizing proctices said to be
unethical and immorol for powdered milk for infants, bacause the
occused reagrded these edvertizing practicas as the root couss

of keeping mothers from breost feeding and inducing them to resort
+to artiflcial feeding of their bobies. This, for hygienie ond
finoneial reasons, is said to have the rasult thaot bobies fed in
this way ors more prone to foll ill and die thon breast-fed babies.
The causal chain construed by the accused, which is soid to begin
with Nestld's odvertizing metheds for processed infaont foods

and to end with the physical injury to or the death of infants

fed with powderwd milk, shows that, subjectivaly, the reprooch

of killing wos intended particularly in @ moral sense. The

cccusad belisved themselves justified in drawing this conclusian
from the information and documents ovallable to them, in porti-
cular from the original English brochure, and felt obliged to
comcentraote on the Nestlé company, because, as members of a Swiss
orgarnizotien for development policy (cf, object of the assoeiation),
they felt they hod the moral obligation to staond up far the affec—
ted infaonts of underprivileged cloEses in developing countries

ond to drow public attention, aspacially in Switzerlond, tTo the
corporote conduct of thia Swigs company. On the basis of this
subjective situotion, the accused cannot bs reprooched with moking
the chorge of killing ogoinst their better knowlsdge, ot leost
they were not owars af the untruth of their stotement, whieh,

in turn, would be the prereguisite for mesting the conditions of

calumny.”
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THE PUBLIC INTEREST

“If, as in this cose, somebody is occused or suspected in front
of o third party of dishonouroble conduct or of other focts like-
ly to domage his reputotion without the utteronce being made
against batter knowledge ond if the occused furnishes proof

+hat the uttsronce mode or disseminated by him corresponds to
+ha truth or that he had good reason to hold it, in good faith,
to be true, he is than not punishoble {art, 173, subparegraph 2,

P.C.).

Howsvar, the cccusad is net allowed to furnish the proofs of
exon#ration concerning truth ond good faith ond is punishable

for utterances made or disssminated with the intant to accuse

g person of bod conduct rgther than to safeguard public interasts
aF an otherwiss substantioted couse (subparagraph 3)."

"pecording to the very brood interpratation given here ond also
in F.C.D. 101 IV 294 to the saofeguard of public interests os a
case of legitimote motivatien, the right of the public te be in-
formed about business methods of @ company of tha =size and the
importance of the comploinant must be affirmed. The occused in-
tended, by means of a consclously provocaotive title, to drow
public gttentien to the contents of the traonsloted brochure,
i{.8. to the business econduct and, in particular, to the odver-
tizing mathods said te be unethical and immaral of the Nestléd
company as cencerns infont foods in devsleping countries and the

reloted conssguencaes.”

THE PROOF OF EXONERATION

“The preof of excneration is used by o person pecused of libel
or of insult (Beschimpfung) to convince the adjudicating court
that the utteronce mode or disseminated by him corresponds to
the truth or that, in good foith, he censidered it true and,

as it wers, octed bona fide. According te tha type of proof, it
can hove differant functions:

1. By estoblishing preef of truth the perpetrator waonts to show
that tha person affected by the utierance cannot, in this
respact, loy cloim to reputsj if the stoted fact is true,
henour cennot ba violated, If the oddresses of the utterance
benafitted from o [teo) gesd reputation without good reascn,
the defemation suit ossumes the strange function of unmasking
a falsa man of honour, i.e, the complainant.

= Proof of good foith, on tha contrary, is a proof of el reum-—
spection: The perpstrotor wants to show that he toock all
regsonable steps to sotisfy himself that the utterognce was

trus."™

1, Cencarning the Proof of Truth
"a) Death of Infonts
The foct-finding procedure has shown that the incorrect use of

powdered milk can lead to the death or to the serious illness
of infants. In the suburban slums and also in rurel oreas of de-
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veloping countries, the hygienic prerequisites for preparing
bottle milk in accordonce with the producer's instructions

are oftsn obsent. The use of unclean, non-sterilized bottles

end teats, of dirty and unboiled wakter, can leod to infectious
disegses and to the deoth of infanis, Furthermors, it is known
thot for sconomic reasons powdered milk is often stretchad".
Feeding over-diluted powdered milk con couss marasmus, & wasting
daficiency diseose dus to protein and caloris cdeficiencles;

this ond other diseases, to which the dabilitated infant is

more prons, can lead to death,

in this connection, reference ia mada 1o the veluminous moteriol
of the Defence os well cs to the testimony given by Prof. Jelliffe
and Dr. Ebrahim.

The quality of Nestlé's powdered milk is not contested. Insuffi-
cient guantities of the preduct, contominated water and lock of
hygiena in the greparation of the fesding bottle are couses of
the death or of the serious injury to the heslth of infonts.
Thus, it i= not the product itself that leods to the death of
infants in developing countries,

b) Nestld's Boby Foods

Thess boby foods are odmittedly good and in certaoin cases wrgent-
ly needed, certainly in tha cose af erphans and of the mother
being uncble to breast feed. It is, however, contested i1n many
cotes whera they are preferred to breast feeding whers this

would ba possible in cdeguota guontities, for mother's milk is
definitesly better than bottle food (cf. in particular the testi-
mony given by Pref. Jelliffe, br. Eprohim ond Sr. Silvia Probst).
This i= ocknowledged aven by the complainant himself and he cloims
that attention is drown to this.

=] Advertizing

The moteriol submitted shows that the Nestlé company in its
1eaflets, brochures, posters, etc, doss refer to cleanliness

and braast fesding. However, the question arises in this con-
nection whethear these referesnces ore odeguate for conditions
praveiling in developing countriss., No answer could be obtained
from the compleinont's counsel os 1o whether the Nestlé company
used the some odvertizing methods in developing countries as it
did in Eurvpe., According te the svidence, the judge is of the
opinion that the company wont considsrably further there than it
does hersobouts, Advertizing is done, to the extent that the
procesdings hove shown, By posters in hospitale, by the distri-
hutien of colour brochures whose main smphocis concerning nutri-
tion is on the bottle. The raference mode to braast feading in
these brochures may be odeguote to the wastern level of kEnowledpge
but it is in no way oppropiote fer mothers in devaloping countries,

I+ is considered proved by evidence thot the Mestlé company Uses
neglth nurses who hove an advertizing tosk and who, by their
activity, hove an gdvertizing effect. This wos impressively
demonstraoted by the witnsss Dr. Ebrohim by means of a so-called
gift parcel, which advertizing method he described as the most
terrible. It consists of the frea gift of o tin of NAN powderad
milk, togsther with o bottle ond teot and on illustroted brochurae.
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According to Dr., Ebrohim, the inducement to artificial feeding
in the place of breast feeding can result, in os little o3 thres
days, in the drying up of the breast os @ milk source due to

the obsence of the sucking process ond to tha disturbance of

the hormonal etimulation, the mother thus becoming o prey to
bottls milk (p. 957). (Cf. aolso the letter of Dr. L. Oberndorfer
te the 'Actien Group' of 30.5.1976, evidence no. 830 of the

Defence. )

Moreover, reference is mode to rodic, press and poster adverti-
zing, varying in soch country ond odaopted to the respective

conditions,

what is decisive here is at whom this multiple odvertizing is di-
rected. In developing countries, the person reachad is a mother
or an expectant mother domiciled mostly in wrban slums, O woman
with 1ittle sducation whe is unoble to differentiate and who

is susceptible to odvertizing slogone.

The witness Prof., Jelliffe rejects the bottle and Dr. Ebrahim
regards it as nothing but a murderous wegpon. The witness 3r.
5ilvim Probst, who has gothered her many yeors' experience in
rural areas in Uganda, in particular, confirms this possibility
and the need for intensive instruction and counselling and the
centrolled distribution of bottle milk as @ substitute and
supplementary food. According te her, it ecould be o blessing where
it woe necessory, provided its distribution was controlled.

Summarizing, it can be said thaot powderaed milk, whose guality

is not contested, is necessary os a substitute or a supplemen=
tary foed for infonts who cannot be or adegquately be breost fed.
However, thess products must be pravided enly if instruction,
supsrvision ond hygienic requirements ore ot hond. Thase pre-
requisites for the use of powdered milk in devaleping countries
area repectedly cited in the documents submitted, such as for in-
stance in the gquoted letter from Dr. Leni Oberndorfer to the
‘Action Group' of 30,5,1976 {evidence of the Defanze no. B30).

Hence, the need snsués for thes Nestlé compony fundomentolly to
rethink its odvertizing proctices in developing countries as con-
cerns bottle fesding, for its advertizing proctice up to now can
transform @ lifs-saving preduct into one thot is daongerous and
life-destroying. If the comploinont in future wonts to be spared
the occusation of immoral and unethical conduct, he will have

to chonge its odvertizing proctices.

This dess not, however, astablish precf of negligent or intentio-
nal killing. The adeguote cousal connectien patwean the Salea or
any other types of distribution of powdered milk ond the death

of infants fed with such products is intarrupted by the oction

of third parties, for which the complainant in terms of criminal
low , cannot be held responsible. In this sesnse, thers is no
nagligent or swven intanticnol killing."®

2. Concerning the Proof of Good Faith

“in the documentetion and the information on which the occused
based themselvas at the moment of transloting the brochure inte
German and of formulating the title, i.se.

- origingl study in English
- grticlie in the ‘New Interngotionaolist’
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- sgveraol articles in the national and fersign preas
- personal infermation and observations of individual members

thamsalves,

the Nestlé company wos never dirsctly or indirectly occused of
kiliing infants. The gecusation, 'Nestld Kills Bebies', was

mada for the first time by this new formulation. The choice of
this title wos, above all, destined to be a "peg' ta draow public
attention to the contents of the brochure, Whether this new for-
mulation was justified or not wos token into account only to the
extent that the alternaotive suggestion 'Nestlé Murdars Babies'
was sventually considered going too foar, The duty of circum-
spection, which coneists in toking oll regsonable precautions

soc as to moke sure of the truth of the utterance, in the opinion
of the Court is cenditional on:

= the circle of oddres&Ess

- the type of the accusotien

- tha human ond speciaclist knowledge of thosa making the
Uttarance

- the standing of those moking the utterancs,

Acgordingly., the duty of circumspection must be all the grecter
the mora ssrioue the occusotion and the wider its dissemination.

Ne doubt, the chorge of killing ig very serious, and the eircle

of cddresses was very large considering that the publicotien

hod wide repercussions, olso in the press, As for the acocused,

they ore not any Tem, Dick ond Harry who have thoughtlessly dig-
seminoted tha defamotory utterance. OGn the contrary, they ars people
with a generally high level of education who put a high athical
valua on the work they do in development research and information
and who want to be taoken corraspondingly seriously.

By cddressing as wide o public os posaible by means of a fermu=-
lation as spectacular and sensational os possible, the duty of
circumspection, which, becouse of Ttha grave charge of killing
must be rigorously pursued here, wos neglected, IT on adequate
measure of circumspection had been used, this formulation would
not hove coms about. It wos not, howsver, chosen ogeinat better
knowledge = otherwise it would be a question of columny = but it
woe chosen carelessly; in other worde, the gecused used too smoll
a measure of circumspection when they dacided to use the formulo=
tion 'Nectlé Kills Bobies', On the basls of the documents ovailoble
to them when formulating the title, they wers not justified in
simply inferring this formulation.

In summary, it must be soid thot a dafamotory statement wos mode
and that the proof of sxgneration failed, in other words thet
this defamotory stotement is not true gnd proof of good faoith

is not established.

Objectively and subjectively, tha conditions st out in Art. 173
P.C. are met. Whoever mokes the chargs of killing must know thot
it is defomatory, The utterance to a third perty was intentional
[Strotenwerth, p. 116}, Thus, are found guilty:

- DHllsnboch Christine, Endarli Andregs, Erdarli Esther, Gurtner
Bruneo, Jenni Fritz, Jenni Viktar, Kurth Christoph, Rothegbihler
Korrad, Straohm Rudalf, Loderer Brigitte und Schmocker Hans

of libel (Lible Nachreds), continuocusly committed in May 1974 in
Gerne ond Zurich, ogainst the firm Nesstld Alimentano SA by the
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utteronce 'Nestld Kills Bobies' in the brochure of the 'Third
wWorld Action Group Berna' and in the '‘safap' circulor letter

no., 1/74, aos well a8
- Pintener Richord and Wyss Walter

of libel, committed in Moy 1974 in Zurich, against the firm
Nestlé Alimentano SA by the utterance ‘Nestléd Kills Eabies®
in the 'safep' circular letter no. 1/7a."

THE PENALTY

kart, 173 P.C. provides o penalty of up to six months'imprison-
ment or o fina,

In accordonce with Art. 63 P.C. the penolty is to be odjudged

in conformity with the extent of guilt toking into consideration
the motivation, the background cnd the parsonal circumstonces.
Objectively, there is grove guilt considering the charge of
killing is serieus, considering it reached o large circle of
gddresses and wos directed at such ond hod besen caolculoted to
find o wide echo, olso in the press, and considering the cccused

wars owora thaot this utterancs wos defomatory.
Subjectivaly, however, other observations must be mode.

The construction erected by the Defence thot smergency cond tiens
preveiled nccording to Art, 34 P.C, is untenoble and cannot be
accespted. Objective criticism is eppropriata even whan it is
aggrecsive; careless and non-objsctive exaggerotion, on the
other hand, is not justified. Nevertheless, the theory of
emargency concerning the aecused hos o true core. The members

of the ‘Third Werld Actien Group Berne' ara isoloted with their
concern and have difficulties in reaoching the public; they remain
within o small circle. This 15 the regson for running to the
forefront. By means of the exaggeroted, unjustified title they
obtained o publicity that they could not have achieved otherwise.
Far the majority of them at least their concarn ig sincere.

They recognize the problem and attempt to solve it in thelr own
way. This way is unfortunate but does not in any woy change
their motivations.

The cccused are oll in good repute. No significant previous
convictiens are on record. Even if for some of the cccused revolu-
tionary considarations tending towards changing socisty may hove
ployed a part in the formulation of ths title, it is inodmissible
to totally dismiss the accused os laftist revolutionaories. Whaot
comes Trom the for left does net have te be bad as such, Develop-
mant work is necessory, infermation mers imperntive thon aver
before, Thers must be objactive eriticiem; it may evan be cggrase-
sive, but it must keep within limits, These limits werae gxceadad
by the accused when thay chosa the title of thsir brochurs.

in considerotion of oll the factors ralevant for edjudging
the penalty, a fine of fra, 300.- weoch seaems agppropriote.”



